March 22, 2002

Environmenta Response Divison
Department of Environmenta Quality
P.O. Box 30426

Lansng, MI 48909-7926

Re Part 201 Administrative Rules - revisons
Dear Sr/Madam:

The fallowing are the Michigan Environmental Council’s (MEC) comments on proposed
rule changes to the Environmenta Response (Part 201) program under the Natural
Resources and Environmentd Protection Act. They incorporate the partial submission
placed into the record at the public hearing on March 4, 2002.

Members of the MEC daff have been involved in drafting the origind rules, the 1990
amendments to 307 PA 1982 (the predecessor to Part 201), and the 1995 amendments to
Pat 201. We at MEC bdieve the proposed rules conflicts with fundamenta provisons

in Part 201; release responsible parties of legd ligbility in amanner not authorized by
datute; subgtantialy reduce the public's access to information regarding contaminated
property; and undermine the ability of the Michigan Department of Environmental

Qudity (MDEQ) to discharge its duties under Part 201 and NREPA.

This attempt to rewrite Part 201 through the administrative rule process violates
Michigan law, and will make it impossible for the MDEQ to protect the public from the
discharge of hazardous substances from contaminated Sites.

Our specific concerns are asfollows:
1. Duty todiligently pursue acleanup

Rule 526(3) and 532(1) state that interim response activities or remedia action only need

to be performed when the MDEQ requests that one be performed or when the objective

of aresponse activity isto address dl releases of hazardous substances. Theserulesarein
direct conflict with MCLA 324.20114, which States:

(1) Except as provided in subsection (4), an owner or operator of property who
has knowledge that the property isafacility, and who is liable under section
20126 shall do dl of the following:

(b) Report the release to the department within 24 hours after obtaining
knowledge of the release.



(g) Diligently pursue response activities necessary to achieve the
cleanup criteria specified in this part and the rules promulgated
under thispart.

Rules 526 and 532 are in direct conflict with the statute and thus need to be amended to
reflect the duty of responsible parties to undertake the response activities necessary to
meet the cleanup criteria specified in the section 20114.

2. Department approval of remedial action plans and public disclosures of
contamination and cleanup activities

Another mgjor change being effectuated in the proposed rules allows response activities
on both generic and limited cleanups to proceed without approva or notification of the
department (Rules 101(f), 520, 522(10), 528(4), 532, 538(3), 540(4), 607). Under this
approach, the responsible party, or current owner of aste, is authorized to make al the
cleanup decisions regarding the nature of, and extent of cleanup required. The statute
requires the party to document their actions, but they are not required to notify the
MDEQ or any public hedth officias that the property was contaminated or that a cleanup
has been conducted.

This gpproach is not authorized by statute and puts the department and the public in the
dark regarding decisons that that will have dramatic impact on natural resources and may
place the public hedth of Michigan resdents at risk.  This concern is heightened by the
awareness that decisions on the extent of cleanup activities will be made by parties that
have afinancid incentive to minimize them.

The department isrelying on just one sentence of Part 201 in support of maor portions of
the rules regarding “ sdf-implemented” cleanups. That provison reads.

A person may undertake response activities without prior approval by the
department unless that response activity is being done pursuant to an
adminigrative order or agreement or judicia decree which requires prior
department approva. (MCLA 324.20114 (2))

The department has taken this provision, that alows aresponsible party to proceed with
cleanup activitieswithout “prior gpproval,” and has used it for the basis of rules that
delegate dl decisions regarding the appropriateness and scope of cleanup to the
responsible party. Under the proposed rules the MDEQ never receives notice that a
contaminated Site existed, that decisions regarding the scope of cleanup activities have
been made, or the find post-closure condition of the property.  Neither the language, nor
areading of section 324.20114(2) in context with the rest of Part 201 supports that
interpretation. The twisted reading of 324.20114(2) conflicts with the following
provisons.



Duty to insure cleanups are being conducted on contaminated property

As noted above, aresponsible party has the duty to pursue response activities that meet
the cleanup criteria. The MDEQ' s duty to insure the cleanup of contaminated property is
set forth in MCLA 324.20120a, which states:

(1) The department may establish cleanup criteria and gpprove of remedid actions
in the categories listed in this subsection.

(2) The department may approve aremedia action plan based on site specific
criteria that satisfy the gpplicable requirements of this part and the rules
promulgated under this part.

(1.6) A remedid action plan shall provide response activity to meet the resdentia
categorica criteria, or provide for acceptable land use or resource use restrictions
pursuant to section 20120b.

MCLA 324.21014 dtates:

(1) Thedepartment shall coordinate all activities required under this part and
shdl promulgate rules to provide for the performance of response activities....

MCLA 324.20120d states:

(5) The department shdl prepare a summary document that explains the reasons
for the selection or approva of aremedia action plan. In addition, the
department shall compile an adminigtrative record of the decison process that
resultsin the selection of aremedid action plan.

The rules regarding remedia action plans apply to both generic cleanup criteria (20120a
(2) (8 through (€)) and limited cleanup criteria (20120a (f) through (j)). [Limited cdleanup
criteria are used when hazardous substances are |eft on Ste at levels that require exposure
barriersto limit the public’s exposure to hazardous substances] Therefore, under Part
201, aparty has the duty to diligently pursue response activities necessary to meet the
cleanup criteria. Part 201 provides a process for meeting this requirement through
completion of aremedid action plan. The rules, however, undermine this process by
dlowing a party to proceed withou notifying the MDEQ of any deanup activities. This
process undermines the ability of the department to insure cleanups are being conducted,
and to fulfill the statutory requirement to prepare an adminidrative record documenting
the find plan and any required exposure barriers.

Nowhere in the law is the department authorized to delegate the ability to gpprove
cleanupsto other parties, nor does the law provide that the details are kept secret.  Public
policy dictates that decisions regarding public health not be vested in the party

respongble for the cleanup and with afinancid interest in minimizing costs. In addition,



without requiring notice of contamination and cleanup the MDEQ cannot discharge its
other duties under Part 201 regarding tracking and gpproving cleanups.

The following provisons of Part 201 delineate some of the other duties DEQ has under
Part 201 that would be impacted by failing to require department notification of cleanups:

Duty to provide information regarding cleanups to the public
MCLA 324.20105 states in part:
(1) The department shdl do dl of the following:

(e) Maintain and make available to the public upon request records regarding Stes
where remedia actions have been completed, including sites where land use
restrictions have been imposed, if the records are not otherwise protected from
disclosure by law.

324.20120d statesin part:

(2) The department shal maintain, and periodicdly publish, alist of remedid
action plans submitted for gpprova that comply with the requirements of
299.5515 of the Michigan administrative code.

Rule 607 currently requires the department to prepare an administrative record in regards
to al completed remedid action plans. The rule isamended to limit its application to
only department-gpproved remedia action plansin direct conflict with section 20105.

Duty to insure public health is protected from the release of toxic chemical dueto a
improper cleanup — due to mistakes in testing, design flaws or faulty construction

MCLA 324.20118 statesin part:

(1) The department may take response activity or approve of response activity
proposed by a per son that is conastent with this part and the rules promulgated
under this part relating to the sdection and implementation of response activity

that the department concludesis necessary and appropriate to protect the public
hedth, safety, or wefare, or the environment.

(2) Remedid actions undertaken under subsection (1) at aminimum shal
accomplish dl of the following: (8) Assure the protection of the public hedth,
safety, or welfare, or the environment.

The proposed rules take from the department the authority to determine which response
activities are “ necessary and gppropriate to protect the public hedth” and transfersit to
responsible partiesin direct conflict with this provison.



Duty to track the sale and transfer of contaminated property
MCLA 324.20120b statesin part:

(4) If aremedid action plan reliesin whole or in part on cleanup criteria gpproved
pursuant to section 20120a(1)(f) to (j) or (2) [limited cleanups], land use or
resource use restrictions to assure the effectiveness and integrity of any
containment, exposure barriers, or other land use or resource use restrictions
necessary to assure the effectiveness and integrity of the remedy shdl be
described in aredtrictive covenant. .. The form and content of the restrictive
covenant are subject to approva by the department and shdl include provisonsto
accomplish dl of the following:

(c) Require natice to the department of the owner's intent to convey
any interest in the facility 14 days prior to consummeting the
conveyance.

Rule 532(1) & (2) only require that notice be provided to the MDEQ of limited cleanups
when required by the department or when a party is attempting to “complete” al required
response activities. Regardless of the intent of the party to complete cleanup activities,
the Part 201 requires notification to the department of the transfer of contaminated
property relying in whole or in part on alimited cleanup. Rule 532 underminesthe
ability of the department to perform this duty.

Summary

The above noted provisons and others demongtrate the department’ s duty to maintain a
list of stesfor the public, gpprove cleanup plans, insure ongoing operation and
maintenance of cleanup technology, monitor conditions at the Ste, and access financid
assurance mechanisms when necessary.  The proposed rules undermine the ability of the
department to perform its basic duties of protecting public hedth and the environment.

The rules should be amended to include a provision that requires the department to
receive notice of al response activities undertaken in the State, approve remedid action
plans, and insure the public has access to dl related documentation so they may
independently confirm that acleanup is protective of their hedth. All rulesthat infer that
a cleanup can be done without notice and department gpprova must be amended.

3. Finality of Response Activities

The proposed rules introduce the concept of “complete” into the Part 201 process (rule
101(f), 107, 520(14) and 532 among others) that conflictswith Part 201. Under rule
101(f), if a party completes certain actions they are deemed to have satisfied his or her
“obligations under the statute,” with respect to arelease. It isimportant to note that
cleanup criteriado not have to necessarily be achieved in dl cases, only that congtruction
of physical components that may one day result in cleanup befinished. In the case of



higtoric sites, rule 107(4) dlows an additiond 18 monthsto finish actions under the
current rules to be deemed complete.

Rule 520(14) goes on to transfer, from aliable party to the current owner of the property,
any liability for additiona response activities required by the following:

(& Changesin the act or enactment of contradictory legidation, unless language
therein explicitly requiresit.

(b) Changesin cleanup criteria devel oped by the department pursuant to section
20120a(1)

(¢) Changesin inditutiona controls.

(d) Changesinland use.

The concept of completenessis not supported by the language of Part 201 in the
fallowing manners.

Language is inconsistent with language in the law regarding completeness
MCLA 324.20114 statesin part:

(5) Upon a determination by the department that a person has completed dl
response activities a afacility pursuant to an gpproved remedid action plan
prepared and implemented in compliance with this part and the rules promulgated
under this part, the department, upon request of a person, shdl execute and
present a document stating that al response activities required in the approved
remedid action plan have been completed.

Thelanguage in rule 101(f) does not require: 1) the existence of an gpproved remedia
action plan, or 2) a department determination that a person has completed al activities
included in the remedid action plan.

MCLA 324.20114 (2) (quoted above), states that athough a person may undertake
reponse activities prior to getting department approva, “any such action shdl not relieve
any person of ligbility for further response activity as may be required by the
department.” Thus a party cannot “complete” response activities until a determination is
made by the department that al obligations to perform response activities required by the
datute have been fulfilled.

Thus, thelanguage in rule 101(f) conflicts with explicit language of Part 201.
Language transfers legal obligations between parties without statutory authority
MCLA 324.20129a regarding basdline environmental assessments, states in part:

(5) A person who isprovided an affirmative deter mination under this section
isnot liablefor aclaim for response activity costs, fines or pendties, natura



resources damages, or equitable relief under part 17, part 31, or common law
resulting from the contamination identified in the petition or from contamination
exiging on the property on the date in which ownership or control of the property
was transferred to the person.

Rule 520 transfers from the party responsible for an activity causing arelease or threet of
release to future owners of property, the respongbility to undertake additiona cleanup
activities that may required by a change in the statute, new hedth-risk informeation or
changesin inditutiona control that may subject the public to greeter risk. This
represents a mgjor shift in respongbility thet is not authorized by statute and is on
conflict with section 20129a. An adminigtrative rule cannot diminate alegd obligation
unless explicitly authorized by satute.

Language conflicts with other provisions of the statute on consent orders and
covenants not to sue

MCLA 324.20132 datesin part:

(1) The state may provide a person with a covenant not to sue concerning any
liability to the State under this part, including future liability, resulting from a
release or threatened rel ease addressed by response activities, whether that action
ison afadility or off afadlity, if eech of the following is met:
(& The covenant not to sueisin the public interest.
(b) The covenant not to sue would expedite response activity consistent
with rules promulgated under this part.
(¢) Thereisfull compliance with a consent order under this part for
response to a release or threatened rel ease concerned.
(d) The response activity has been approved by the department.

(3) A covenant not to sue concerning future liability to the state shall not take
effect until the department certifies that remedid action has been completedin
accordance with the requirements of this part a the facility that is the subject of
the covenarnt.

This section directly references limiting future ligbility under Part 201. Section 20132
conflicts with the provisons of rules 101 and 520 in thet it requires, 1) an explicit
agreement with the department, 2) an approved remedid action plan, and 3) the
requirement that al remedid action be completed.

We understand the desire of responsible parties to receive some degree of findity when
they conduct remedia action plans. However, this must be balanced againgt the strong
overriding consderation of protecting the public hedth of Michigan resdents. If new
hedlth data suggests that further cleanup is required, then the cleanup should be
conducted. The costs for the added cleanup should fall to the responsible party as
opposed to the taxpayers of Michigan or the current owner (and redevel oper) of
contaminated property.



The changes being pursued through the rules on * completeness’ are policy changes that
would require amendments to Part 201. They cannot be ingtituted through adminigtrative
rules. All rulesthat attempt to change when aremedia action has been completed
inconsistent with Part 201 need to be deleted from the proposed rules.

4. Trander of affirmative duty

Rule 520(3) attempts to eliminate the affirmative duty to perform a cleanup from one
cassof lidble paties. Therule datesin part:

A former owner or operator of property thet is afacility may continue to have the

affirmative obligation under section 20114(2)(g) if dl of the following conditions

oply:

(&) Heor she owned or operated the property on or after June 5, 1995.

(b) He or she had knowledge at that time that the property was afacility.

(c) Heor sheisliadle

(d) The subsequent owner or operator obtains an affirmative determination on a
basdline environmental assessment from the department under section 20129,

All ligble parties have an afirmative duty to pursue cleanups (section 20114(1)(g).

Under rule 520(3) aparty’s afirmative duty is eliminated if a subsequent owner falsto
perform a basdline environmenta assessment. Obtaining a baseline environmental
assessment is not mandatory, but atool available to a new owner designed to limit
potentid liability. Whether or not a subsequent owner decidesit isin their best interest to
obtain a basdine environmental assessment should not diminate the affirmative duty a
party responsble for contamination has under the law.

The only provisons of Part 201 through which aresponsible party can limit therr liability
act are covenants not to sue (section 20132) and consent orders (section 20134). Neither
of these tools can operate without an expressed agreement between the party and the
department and each of them require more than afallure of a party to perform a basdine
environmenta assessment.  Therefore, rule 520(3) conflicts with part 201.

5. Notification of adjacent property owners
Rules 522 and 1017 govern when a party has to notify adjacent property owners of the

release of hazardous substance. These rules are 1) inadequate to protect public hedth,
and 2) fail to give resdents of Michigan sufficient information to protect their own

property rights.
The rules are inadequate in the following ways:

The rules are unnecessarily complex



Rule 522(5) and 1017(6) require an owner or liable party to notify their neighbors when
hazardous substances are emanating from their property only when they decide one of the
following conditions exigs
(@ A threat of fire or explosion.
(b) Potentid exposure in ardevant pathway that may exceed gpplicable criteria
under section 20120a(1)
(c) Migrating contamination may restrict that adjacent property owner’s use of his
or her property.
(d) Any other circumstances when natification can result in prevention,
minimization or mitigation or injury to public hedlth, safety, or welfare or to
the environment.

We a MEC would argue that these conditions are met in every case in which hazardous
substances are, or are likely to, migrate beyond one' s property boundariesin excess of the
gpplicable standard under section 20120a(1). Therefore, the rule should not set
conditions, but Smply operate in the same manner asrule 522(2) and rule 1017 that
require notice to the MDEQ in every case where contaminates above residentia cleanup
criterialevels are migrating offgte. The fact that the party who may be responsible to
perform cleanup activities is being asked to gpply a different set of criteria before
informing neighbors would leed to ahigh likelihood of underreporting of the migration of
contaminants.

Notification of releases for oil and gas operationsis insufficient

Rule 522(3) and rule 1017(2) only require notification of release when contaminates
migrate further than the “well location”. To make thisrule clearer, it should require
notice whenever contamination has occurred beyond the boundaries of an areawhere
exposure barriers or contained vessels are present that limit possible movement of
contaminants beyond the well location.

Notification of releases from owners of easements is insufficient

Rule 522(4) and rule 1017(3) require notice by easement holders when hazardous
substances migrate beyond the borders of an easement. Easements are granted for a
variety of purposes, such as utility lines, roads, or ingress and egress from a property.
None of these uses authorize the easement holder to contaminate the property within the
easement, only to use it for adesignated purpose. Notification of the contamination
should be required in every casein which contamination in excess of criteria devel oped
under section 20120(1)(a) has resulted from activities of the easement holder or their
agents.

6. Inclusion of generic cleanup valuesin therules
For the firg time, the proposed rules include tables that reflect the current cleanup criteria

vauesfor various chemicals and compounds (rules 744, 746, 748, 752). Thesevauesin
the past have been generated from the agorithms and exposure assumptions that did



appear intherules. Department staff would then incorporate the latest health exposure
datato determine the appropriate cleanup criteriavaue. Including the valuesin the rules
meakes them more difficult to change since the adminidtrative rule process will need to be
followed for each changein value. This could place public hedth & risk due to the delay
in incorporating new data that shows a compound is more dangerous than previoudy
beieved. Thiswill dso raise the cost of updating the rules and correcting mistakes.

7. Raisngthecleanup criteriafor dioxin

Raisng the cleanup criteriafor dioxin in resdentid areasin not supported by current
hedlth data. The proposed rules raise the cleanup criteria value for dioxin in soil from .09
parts per billion (ppb), to .150 ppb. A recent paper released by scientists at the Agency
for Toxic Substances and Disease Registry (ATSDR) recommended lowering the cleanup
criteriain soilsto avaue of .04 ppb. Analysis prepared by atoxicologigt at the Michigan
Department of Community Health showed that due to hedth impacts, aresdentia
cleanup criterion between .012 and .053 ppb was needed (attached). Raising the cleanup
criterion in the face of thisinformation is not supported by sound science. Other states
have resdentid cleanup levels aslow as .008 parts per trillion.

8. Failingto lower the cleanup criteriafor trichloroethylene (TCE)

Failing to lower the cleanup criteriafor TCE is not supported by current science. DEQ is
currently basing cleanup criteriafor TCE, a contaminant widespread in Michigan
groundwater and soils, on afedera health assessment dating to 1985 and an addendum
dated 1987. However, thisinformation has been superseded by arecent review of the
scientific evidence.

An August 2001 draft document entitled, " Trichloroethylene Hedth Risk Assessment:
Synthesis and Characterization," prepared by U.S. EPA's Nationa Center for
Environmenta Assessment, strongly indicates a need for amore protective approach,
based on the weight of evidence. Although the document is dill adraft, aforma revison
to the federd health assessment dating to the 1980s is highly likely within the yesar.

The August 2001 document identifies, among other factors, two reasonswhy TCE isa
greater human health concern than previoudy thought. First, the weight of the
epidemiologic (human) evidence of TCE s potentid carcinogenicity is stronger than
before. Recent analyses of the epidemiologic studies show atisticaly sgnificant
increases in the incidences of kidney and liver cancer in workers exposed to TCE.
Further, the human results are supported by the anima studies with TCE causing kidney
cancer in rats and liver tumorsin mice,

Secondly, metabolites of TCE are dso metabolites of other contaminants commonly
found in the environment, such as byproducts of drinking water disinfection and
perchlorethylene. Further, exposure to alcohol and other drugs and environmental
pollutants has now been found to dter and enhance TCE's metabolism and toxicity. Thus,
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abackground level of exposure to these metabolites must be considered when setting
hedth- based standards for TCE exposure.

It is our understanding that if these factors are taken into account, DEQ's current cleanup
criterion for TCE would be lowered by one to nearly two orders of magnitude to assure
protection of public health. We urge you to reflect the weight of the latest evidencein
promulgating any criterion for this widespread and dangerous substance.

9. Preferencefor permanent solutions

Rule 603 sets forth the criteria for evauating the appropriate remedia action to be
undertaken at aste. Subrule (2) states:

Evauation of the factorsin subrule (1) of thisrule shal consder dl factorsin baance
with one another as necessary to achieve the objectives of Part 201 of the act and R
299.5601. No single factor in subrule (1) shall be considered most important.

Ddeted from thisrule is a sentence taken directly from Part 201, section 20118(4):

Remedid actions that permanently and significantly reduce the volume, toxicity, or
mobility of the hazardous substances are to be preferred.

This sentence needs to be included in rule 603 as the overarching principle guiding
cleanup decisions. Without it, subrule (2) gppears to give no preference to long-term
solutions as opposed to short-term cleanup fixes that may temporarily contain hazardous
substances, but leave future generations a greater risk.

10. Groundwater-Surfacewater Interface

Rule 532(11) and 716 contain requirements for the method of caculating the level of
contamination that is venting to lakes, rivers and streams.  These determinations can be
difficult because sometimes surface water will be recharging groundwater and can
change based on the barometric pressure.  For those reasons and others, the proposed
rule contains a specific definition regarding the point of compliance. We support this
definition, which is based on sound science and gives the department a standard measure
under which to evauate cleanup proposds. Requests by the regulated community to
have a Ste-by-gte determination will result in the expenditure of sgnificant DEQ daff
time that is not currently available and will lead to potential risks to the water resources
of the sate.

Conggtently, the number one environmenta concern of Michigan resdentsisthe
protection of the Great Lakes and surface waters of the state from toxic contamination.
The department must demondtrate its commitment to protecting the Great Lakes and
other surface water bodies by including, without modification, the proposed rules for
protection of surface water from contaminated groundwater venting.
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11. Treatment of property that isnot zoned

Rule 532(8)(B) dlows a party to determine the proper cleanup level on property that is
not zoned by providing documentation of “the reasonable foreseeable future use of the
property and naturd resources in question.”  Any such cleanup should fal under the Site-
specific provisons of section 210120b(2) and cannot be made without department
approval.

12. Waiver by rule of the need to remediate groundwater contamination

Rule 705(7) dlows for a party to waive the application of rule 705(5) & (6) regarding the
cleanup of contaminated groundwater if they can demondrate that groundwater will not
migrate beyond the boundary of the source property above residentia cleanup levels.
Section 20118(6) & (7) make it clear that rules 705(5) & (6) can only be waived by the

department after a Ste-gecific determination ismade. Therefore, rule 705(7) conflicts
with Part 201 and should be deleted.

Sincerdy,

James Clift, Policy Director

12



